STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 02-3501

JUAN CARLOS LEYVA,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted on
January 9, 2003, by video tel econference between Mam and
Tal | ahassee, Florida, before Adm nistrative Law Judge Cl aude B
Arrington of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Denise Willace, Esquire
M am - Dade County Public School s
1450 Nort heast 2nd Avenue
Suite 400
Mam, Florida 33132

For Respondent: Manny Anon, Jr., Esquire
AFSCME Council 79
99 Northwest 183rd Street, Suite 224
North Mam , Florida 33169

STATEMENT OF THE | SSUE

Whet her Respondent, a mai ntenance technician enpl oyed by

Petitioner, commtted the offenses alleged in the Notice of



Specific Charges and, if so, the penalties that should be
i nposed.

PRELI M NARY STATEMENT

Jose Luis Hernandez supervi ses Respondent and approxi mately
ten ot her mai ntenance technicians for WLRN, the radio/television
station operated by Petitioner. M. Hernandez and Respondent
have had a fractious working relationship for several years.

The al |l eged i ncident that underpins this proceedi ng occurred
May 1, 2001. Petitioner contends that Respondent threatened
M. Hernandez with bodily harmon that date. Respondent denies
the all eged incident included a threat.

Fol l owi ng an investigation by Petitioner's police
departnent, Petitioner suspended Respondent's enpl oynent w thout
pay for a period of 30 days. Respondent challenged Petitioner's
action, the matter was referred to the Division of
Adm ni strative Hearings, and this proceeding followed.

Petitioner filed a Notice of Specific Charges containing
three counts. Count One alleged a violation of School Board
Rul e 6Gx13-4-1.08, pertaining to violence in the workpl ace.

Count Two alleged a violation of School Board Rule 6Gx13-4A-
1.21, pertaining to expected enpl oyee conduct. Count Three

al | eged that Respondent engaged in "M sconduct in Ofice" as
defined by Rule 6B-4.009(3), Florida Adm nistrative Code.

Petitioner did not pursue the theory set forth in Count Three at



the final hearing, inits Pre-hearing Stipulation, or inits
Proposed Reconmended Order. Consequently, Count Three is deened
abandoned.

At the final hearing, Petitioner presented the testinony of
M . Hernandez, Respondent, Arnold C. Perez, Mario Victores, and
Virginia Bradford. M. Perez is a maintenance technician
supervi sed by M. Hernandez. M. Victores is a nenber of
Petitioner's police departnent. M. Bradford is an Assi stant
Superintendent with Petitioner's Ofice of Professional
Standards. Petitioner presented nine sequentially nunbered
exhi bits, each of which was admtted into evidence.

Respondent al so testified during his case in chief, and
presented the additional testinony of Steve Braddy, another
menber of the mai ntenance technician crew supervised by
M . Hernandez. Respondent offered three sequentially nunbered
exhi bits, each of which was admtted into evidence.

A Transcript of the proceedings was filed on March 10,
2003. Each party filed a Proposed Recormmended Order, which has
been dul y-consi dered by the undersigned in the preparation of
this Recormended Order

FI NDI NGS OF FACT

1. At all tinmes relevant to this proceedi ng, Petitioner
has been a dul y-constituted school board charged with the duty

to operate, control, and supervise all free public schools



within the school district of Mam -Dade County, Florida,
pursuant to Article I X, Florida Constitution, and Section
230.03(1), Florida Statutes (2001).

2. At all times relevant to this proceedi ng, Respondent
was enpl oyed by Petitioner as a nmai ntenance technician and was
assigned to W.RN, the radio/tel evision station operated by
Petitioner.

3. At all times relevant to this proceeding, M. Hernandez
supervi sed a work crew consi sting of Respondent and ten other
mai nt enance technicians. At the time of the final hearing,
Respondent, M. Hernandez, and several other nenbers of the work
crew had worked together since 1990. The work crew perforned
mai nt enance work at the radio/television station and at the
various schools and other facilities that received signals from
the radio/television station. At the tinmes pertinent to this
proceedi ng, Respondent had his own truck that he used to travel
to his various work assignments.

4. Respondent is a frustrated enpl oyee who does not get
along well with his co-wrkers or with M. Hernandez.

Respondent believes hinself to be nore qualified than his
supervi sor and his co-workers, and he is ever vigilant for

i nproperly perfornmed work by the nmai ntenance crew. Respondent
keeps a copy of the job description for the position held by

M . Hernandez, which he reviews on a regular basis to determ ne



if M. Hernandez is fulfilling his responsibilities. Over the
course of his enploynent with Petitioner, Respondent has had a
hi story of threatening co-workers and ot her School Board
enpl oyees. Prior to May 1, 2001, Respondent had threatened
M. Hernandez with bodily harmon two occasions. As a result of
his threats against M. Hernandez and ot her School Board
enpl oyees, Respondent had been referred on nore than one
occasion to Petitioner's Enployee Assistance Program |In 1995
Petitioner required Respondent to submt to a psychol ogi cal
evaluation 1/ to deternm ne Respondent's fitness for work.

5. For the two and a half weeks inmedi ately preceding
May 1, 2001, Respondent was off work. During that tine
Respondent’'s work truck was idle. On May 1, 2001, when
Respondent returned to work, an incident occurred between M.
Her nandez and Respondent that underpins this proceeding. 2/
Whi | e naki ng t he workday assignnments on the norning of May 1,
2001, M. Hernandez informed Respondent that his work truck had
been schedul ed for routine mai ntenance that day. Respondent
becane upset because the truck had been idle for the previous
two and a half weeks, and he believed that the nmai ntenance
shoul d have been performed during that period.

6. M. Hernandez assi gned Respondent to work with

M . Braddy, but Respondent refused that assignnment. 3/



7. Respondent wal ked over to the mai ntenance garage with a
tape recorder to have the nmechanic state on tape when
Respondent's truck woul d be ready.

8. Respondent then returned to the area where
M. Hernandez was still making assignnents. M. Hernandez told
Respondent to go work with Rafael Montesino, another nenber of
the work crew. Respondent refused that assignnment. Wen he
heard the assi gnnent and Respondent's refusal, M. Mbntesino
told M. Hernandez he would not work with Respondent and that he
woul d take the day off if he had to do so.

9. By the time M. Hernandez began to | eave the area to go
to his own work assignnent, the other nenbers of the crew had
left for their assignments. Respondent did not have an
assignment and he renmained in the area. As M. Hernandez was
| eaving the area, Respondent verbally assaulted M. Hernandez in
a hostile, threatening manner. Respondent cursed M. Hernandez
and threatened to kill him M. Hernandez drove off fromthe
confrontati on.

10. M. Hernandez filed a conplaint with his supervisors
regardi ng Respondent's behavior of May 1, 2001, by Menorandum
dated May 2, 2001. Followi ng an investigation Detective Mario
Victores of Petitioner's school police prepared a report styled
Prelim nary Personnel Investigation (the report). The report

substantiated two all eged violations of School Board rul es by



Respondent: Rule 6Gx13-4A-1.21, pertaining to responsibilities
and duties of School Board enpl oyees and Rul e 6Gx13-4. 108,
pertaining to violence in the workpl ace.
11. Victoria Bradford held a conference-for-the-record
W th Respondent to discuss the incident of May 1, 2001. Based
primarily on Ms. Bradford' s recommendation, 4/ Respondent was
referred to Petitioner’s Enpl oyee Assi stance Program and his
enpl oynment was suspended wi thout pay for a period of 30 days.
12. Respondent is a non-probationary "educational support
enpl oyee" within the neaning of Section 231.3605, Florida
Statutes, which provides, in pertinent part, as foll ows:

(1) As used in this section:

(a) "Educational support enployee" neans
any person enployed by a district school
system. . . who by virtue of his or her
position of enploynent is not required to be
certified by the Departnent of Education or
district school board pursuant to
s. 231.1725. . . .

(b) "Enpl oyee" neans any person enpl oyed
as an educational support enpl oyee.

(c) "Superintendent” neans the
superi ntendent of schools or his or her
desi gnee.

(2)(a) Each educational support enployee
shal | be enployed on probationary status for
a period to be determ ned through the
appropriate collective bargaini ng agreenent
or by district school board rule in cases
where a coll ective bargai ni ng agreenent does
not exi st.

(b) Upon successful conpletion of the
probationary period by the enpl oyee, the
enpl oyee's status shall continue from year
to year unl ess the superintendent term nates
the enpl oyee for reasons stated in the



col | ective bargai ning agreenent, or in
district school board rule in cases where a
col l ective bargai ning agreenent does not

exi st .

(c) In the event a superintendent seeks
term nati on of an enpl oyee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
written notice and shall have the
opportunity to formally appeal the
term nation. The appeal s process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district school
board rule in the event there is no
col | ective bargai ning agreenent.

13. At the tinmes material to this proceedi ng, Respondent
was a nenber of the Anmerican Federation of State, County and
Muni ci pal Enpl oyees (AFSCME) col |l ective bargaining unit. AFSCME
and Petitioner have entered into a Coll ective Bargaining
Agreenment (CBA), which in Article Il, Section 3, provides that
nmenbers of the bargaining unit nay be disciplined for "just
cause." The CBA does not define the term"just cause."

14. Article XI, Section 1A of the CBA provides for
progressive discipline as foll ows:

A . . . \Wenever an enpl oyee .
viol ates any rule, regulation, or policy,
t hat enpl oyee shall be notified by his/her
supervi sor, as soon as possible, with the
enpl oyee being inforned of the . . . rule,
regul ation or policy violated. An infornma
di scussion with the enpl oyee shall occur
prior to the issuance of any witten
di sci plinary action. Progressive discipline
shoul d be foll owed, however, in
adm ni stering discipline, the degree of
di scipline shall be reasonably related to



t he seriousness of the offense and the
enpl oyee' s record.

Therefore, disciplinary steps may include:
ver bal war ni ng;
written warning (acknow edged);
Letter of reprimand,
Suspensi on/ denoti on; and
Di sm ssal .

arwhPE

15. Article XI, Section 3 of the CBA provides as follows:

3. In those cases where any enpl oyee has
not conplied with the Board's policies
and/ or departnent regul ations, but the
infraction is not deened serious enough to
recormmend di sm ssal, the departnment head may
recommend suspension up to 30 days w t hout
pay. The Superintendent nust approve al
suspensi ons.

16. School Board Rule 6Gx13-4A-1.21 states in pertinent
part that:

Al'l persons enpl oyed by The School Board
of M am - Dade County, Florida are
representatives of the M anm -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their
enpl oynment and in the comunity, in a nmanner
that will reflect credit upon thensel ves and
t he school system

17. School Board Rule 6Gx13-4-1.08 provides as follows:

Nothing is nore inportant to M am - Dade
County Schools (DCPS) than protecting the
safety and security of its students and
enpl oyees and pronoting a viol ence-free work
environnment. Threats, threatening behavior,
or acts of violence against any students,
enpl oyee, visitors, guests, or other
i ndi vi dual s by anyone on DCPS property wl|
not be tolerated. Violations of this policy
may lead to disciplinary action which
i ncludes dismssal, arrest, and/or
prosecuti on.



Any person who nmekes substantial threats,
exhi bits threatening behavior, or engages in
vi ol ent acts on DCPS property shall be
renmoved fromthe prem ses as quickly as
safety permts, and shall remain off DCPS
prem ses pendi ng the outcone of an
investigation. DCPS will initiate an
appropriate response. This response nay
include, but is not limted to, suspension
and/or term nation of any busi ness
rel ati onshi p, reassi gnnent of job duties,
suspensi on or term nation of enploynent,
and/ or crimnal prosecution of the person or
persons invol ved.

Dade County Public School enployees have a
right to work in a safe environnent.
Vi ol ence or the threat of violence by or
agai nst students and enpl oyees will not be
t ol erated.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
case pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

19. Pursuant to Section 231.3605(2)(b), Florida Statutes,
Petitioner has the authority to discipline Respondent’s
enpl oynent for the grounds set forth in the applicable
col l ective bargai ning agreenent, which is the CBA. Any such
di scipline nust be for "just cause.” The School Board has the
burden of proving the allegations in the Notice of Specific

Charges by a preponderance of the evidence. Allen v. School

Board of Dade County, 571 So. 2d 568, 569 (Fla. 3d DCA 1990);
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Dileo v. School Board of Lake County, 569 So. 2d 883 (Fla. 3d

DCA 1990). The CBA does not inpose a nore stringent burden of
proof on the School Board.

20. Petitioner established by the requi site standard that
Respondent vi ol ated School Board Rule 6Gx13-4A-1.21 pertaining
to enpl oyee conduct. Respondent's profane, threatening diatribe
agai nst M. Hernandez is wholly inconsistent with behavior
expected of a School Board enployee. That violation constitutes
"just cause" to discipline Respondent's enpl oynent.

21. Petitioner also established by the requisite standard
t hat Respondent viol ated School Board Rule 6Gx13-4-1.08
pertaining to violence in the workplace. Respondent's threats
of bodily harmdirected towards M. Hernandez constitute "just
cause" to discipline his enploynent.

RECOMIVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOWENDED that Petitioner enter a final order
adopting the Findings of Fact and the Concl usi ons of Law set
forth in this Recommended Order. It is further RECOMMVENDED t hat
the final order uphold the suspension of Respondent's enpl oynent

for 30 days w thout pay.
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DONE AND ENTERED t his 15th day of April, 2003, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of April, 2003.

ENDNOTES

1/  The psychol ogi cal evaluation is considered by the
undersi gned to be dated and has not been considered in
determning the credibility of the witnesses to this proceedi ng.

2/ The findings that follow are based on the testinony of

M . Hernandez, which the undersigned has credited over that of
Respondent based on the deneanor of the w tnesses, Respondent's
pattern of disruptive, defiant, and threatening behavior over
the years, and Respondent's hostility towards M. Hernandez.

M. Hernandez testified, credibly, that he reported the incident
of May 1, 2001, to his supervisors out of concern for his and
his crew s safety. The undersigned has al so considered that M.
Her nandez declined the opportunity to file crimnal charges

agai nst Respondent, which he woul d not have done had he been
"out to get" Respondent.

3/ Respondent was not charged with insubordination.
4/ Ms. Bradford could have recommended that Respondent's

enpl oynent be term nated, but she testified that she wanted to
gi ve him one nore chance.
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COPI ES FURNI SHED

Manny Anon, Jr., Esquire

AFSCVE Council 79

99 Northwest 183rd Street, Suite 224
North Mam, Florida 33169

Juan Carl os Leyva
5225 West 24 \Way
Hi al eah Gardens, Florida 33016

Deni se Wal | ace, Esquire

M am -Dade County Public School s
1450 Nort heast 2nd Avenue

Suite 400

Manm , Florida 33132

Merrett R Stierheim Superintendent
M am - Dade County School Board

1450 Nort heast 2nd Avenue

Suite 912

Mam , Florida 33132-1394

Dani el J. Wodring, Ceneral Counsel
Departnment of Education

325 West Gaines Street

1244 Turlington Buil di ng

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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